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IN THE SUPREME COURT 
of the 
STATE OF UTAH 
GARKANE POWER ASSOCIATION, INC., 
a Utah Corporation, 
Plaintiff and Appellant, 
vs. 
WESTERN DRILLING COMPANY, a Utah 
Corporation, JOSEPH BASSICK, EMILY 
BASSICK, UTILITIES SERVICE COM-
PANY, AMERICAN CASUALTY COM-
pANY, a Pennsylvania Corporation and 
RICHFIELD COMMERCIAL AND SA V-
INGS BANK, a Utah Corporation, 
Defendants and Respondents, 
and · 
RICHFIELD COMMERCIAL AND SAVINGS 
BANK, a Utah Corporation, 
Third-Party Plaintiff and Appellant, 
VS. 
RICHARDT. CARDALL, THOMAS P. VUYK, 
WESTON L. BAYLES and MERRILL K. 
DAVIS, 
Third-Party Defendants and Respondents. 
Case 
No. 9620 
and 
No. 9621 
BRIEF OF RICHFIELD COMl\tiERCIAL AND 
SAVINGS BANK, A CORPORATION, 
APPELLAN'T-RESPONDENT 
NATURE OF ·THE CASE 
For the purpose of this brief, the parties will be 
referred to as they were in the trial court. 
This is an action by the Garkane Power Association, 
Inc. to recover $11,010.69 from the defendant Richfield 
Com1nerical and Savings Bank, which sum was paid by 
said Bank to the third-party defendants Richard T. 
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Cardall and others pursuant to an execution. In addition 
the defendant Richfield Commercial and' Savings Bank 
brings an action by way of cross clailn and third-party 
complaint against the defendants Western Drilling Com-
pany, Joseph Bas sick, Emily Bassick, Utilities Service 
Company and against the third-party defendants for the 
sum so paid out and for punitive damages. 
The District Court of Salt Lake County dismissed 
plaintiff's amended complaint against defendant Rich-
field Commercial and Savings Bank, dismissed defendant 
and third-party plaintiff Richfield Commerical and Sav-
ings Bank's third-party complaint against the third-party 
defetndants, and denied plaintiff's motion for summary 
judgment against the defendant American Casualty 
Company, the alleged assignee of the Utilities Service 
Company. 
RELIEF SOUGH·T ON APPEAL 
The defendant and third-party pJaintiff Richfield 
~Oommercial and Savings Bank seeks to have this Court 
sustain the Lower ·Court's order dismissing plaintiff's 
amended complaint as to the defendant Richfield Com-
men~ial and Savings Bank, or in the alternative, revers-
ing the order of said Court granting third-party defen-
dants' motions to dismiss third-party plaintiff's com-
plaint. 
8T.ATE·ME.NT OF FACTS 
To make an orderly presentation to the above Court, 
the Richfield Commercial and Savings Bank will consol-
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ida.te in this brief its reply to the brief of the plaintiff, 
Garkane Power Association, Inc., and its brief as third-
party plaintiff on its appeal from the Court's order 
grantrng third-party defendants' motions to dismiss the 
third-party complaint. 
The \V estern Drilling Cornpany becarne a corpor-
ation on the 15th day of June, 19'54 with its principal 
incorporators, officers and directors being J os.eph Bas-
sick, Dannie P. Bassick, Merrill K. Davis and RichardT. 
Cardall, which persons were the principal stockholders, 
officers and directors until and including December 8, 
1960 (R. 22-23). 
On the· 5th day of July, 1956, a complaint was filed 
in the District Court of the 'Third Judicial District in 
and for Salt Lake County, State of Utah, bearing the 
following caption: 
''vVESTERN DRILLING COMPANY, 
PlaiJnt~ff, 
vs. 
JOSEPH BASSICK, DANNIE P. BASSICK, 
M. M. BASSICK, MARTIN R. BASSICK, and 
NICKOLAS BASSIGK, as individuals, 
and 
JOSEPH BASSfCK, DANNIE P. BASSICK, 
M. 1\ti. BASSICI{, :MARTIN R. BASSICK, and 
NICHOLAS BASSICK djbja Utilities Construc-
tion Company, and Utilities Service Co. 
Defendants." 
In said action the third-party defendant, Weston L. 
Bayles, of the law firm of Davis & Bayles, acted as attor-
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ney for plaintiff. It is alleged in the above captioned 
complaint that the defendants Joseph Bassick, Dannie P. 
Bassick, M. M. Bassick, Martin R. Bassick, and Nicholas 
Bas sick are brothers and associates under· the fictitious 
name of Utilities Construction Company and Utilities 
Service Company' (R. 23, Civil No. 109123). 
On the 25th d&y of June, 1956 a summons was served 
upon M. M. Bassick, one of the individu&ls associated 
and doing business as the Utilities Service Company (R. 
23, Civil No. 109123). 
On the 21st day of May, 1957 the Western Drilling 
Company, together with its attorney ,Weston L. Bayles, 
caus,ed and induced the Clerk of the District Court of 
the Third Judicial District in and for Salt Lake County, 
State of Utah, to enter a default judgment in favor of 
plaintiff and against all defendants named in Civil No. 
109,123 (R.23). 
On the 15th day of March, 1960 the cross and third-
party defendants caused and induced the Clerk of the 
above mentioned Court to issue a writ of garnishment 
in Civil No. 109123 directing the plaintiff, Gar kane Power 
Association, Inc. not to pay any debt due or to become 
due from it to the Utilities Service Company, which writ 
was served on the 17th day of March, 1960 by the Sheriff 
of Sevier County, State of Utah, upon the plaintiff, Gar-
kane Power Association, Inc.; that pursuant to said writ 
and on the 27th day of l\f.arch, 1960 plaintiff filed with 
the Clerk of the Court its answer to the ·writ of garnish-
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ment as set out 1n plaintiff's brief (R. 23 Civil No. 
109123). 
On the 14th day of April, 1960 the third-party de-
fendant Thomas P. Vuyk filed with the Clerk of the 
Court a notice that Western Drilling Company, through 
its attorney of record, Thomas P. Vuyk, intended to take 
a garnishee judgment in the sum of $11,010.69 on Mon-
da~-, April 18, 1960. This notice was served upon the 
plaintiff, Garkane Power Association, Inc. by mailing a 
ropy thereof to it on the 12th day of April, 1960 (Civil 
No. 109123). 
On June 7, 1960 a garnishee judgment in the amount 
of $11,010.69 was entered against plaintiff and in favor 
of the Utilities Service Company and for the use and 
benefit of Western Drilling Company (R. 24-25, Civil No. 
109123). 
On the 8th day of June, 1960 a garnishee execution 
was issued, which execution together with a praecipe were 
forwarded to the Sheriff of Sevier County on or about 
June 9, 1960, directing the Sheriff to collect the judgment 
above referred to from the Garkane Power Association, 
Inc. (Civil No. 109123). 
On the 15th day of July, 1960 an order was issued 
by the Honorable Stewart M. Hanson, District Judge, 
authorizing and requiring the Sheriff to take from the 
Garkane Power Association the sum of $11,010.69 and 
to deliver the same to the third-party defendants Cardall 
and Vuyk. This order was forwarded to the Sheriff of 
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Sevier· County on said date and served upon the Garkane 
Power Association on the 18th day of July, 1960 (Civil 
No. 109123). 
On the 14th day of November, 1960, an affidavit for 
an order to show cause was prepared, signed and filed 
by third-party defendant Richard T. Cardall. On the 
same day a motion for an order to show cause and order 
to show cause were prepared by Cardall, which order was 
signed by District Court Judge Stewart l\L Hanson and 
directed the Sheriff of Sevier County to comply wifu 
the previous orders of the District Court, and ordered 
and directed said Sheriff to execute upon the assets of 
the Utilities Service Company in the hands of the Gar-
kane Power Association and to deliver said assets to 
Richard T. Cardall, attorney for plaintiff, or in the al-
ternative to appear before the Honorable A. H. Ellett 
on the 21st day of November, 1960, and show cause, if 
any he may have, why he should not be adjudged in con-
te~mpt of court. On the same day a motion to quash the 
return of service of summons which was issued on the 
25th day of June, 1956, was filed with the Clerk of the 
District Court by Hanson, Baldwin & .Allen, attorneys 
for the defendant, Joseph Bassick, dba Utilities Con-
struction Company and the Utilities Service Company, 
which motion was served upon ·third-party defendants 
Weston L. Bayles and Thomas P. Vuyk by delivering 
personally a copy thereof to the defendant Thomas P. 
Vuyk. On the sa1ne day a notice and motion to set over 
without date the hearing of the motion to quash was 
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prepared and signed by Cardall (R. 24 & Civil No. 
109123). 
Anned with the order to show cause last above re-
felTed to, tjogether with a garnishee execution issued on 
N oven1ber 3, 1960, Cardall with the aid and assistance of 
the Sheriff of Sevier County caused and induced the de-· 
fendant, Richfield Cmnmercial and Savings Bank to de-
liver to the Sheriff, Richard T. Cardall and the Western 
Drilling Company the sun1 of $11,010.69 (R. 24). At the 
tune of said payn1ent the Sheriff of Sevier County served 
on said Bank the Order to Show Cause dated November 
14, 1960 and the execution dated N overnber 3, 1960 (R. 
25, Civil No. 109123). 
On the 17th day of N overnber, 1960 the third-party 
defendant vV est on L. Bayles filed and served upon 
Thmnas P. Vuyk and Ernest F. Baldwin, Jr. a with-
drawal of attorney in the case of Western Drilling Corn-
parry, plaintiff, vs. Joseph Bas sick et. al, defendants. 
(Civil No. 109123). 
On the 22nd day of N oven1ber, 1960, a judgment by 
default was entered in favor of the plaintiff, Western 
Drilling Company, and against the defendant 11. M. 
Bassick in the sum of $20,000.00, together with costs, 
and on the same day a sat1sfaction of garnishee judgrnent 
was prepared by third-party defendant RichardT. Car-
dall, ·which satisfaction was filed with the District Court 
of the Third Judicial District on August 22, 1961 and 
after the filing of the present action (R. 21, Civil No. 
109123). 
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It is alleged in the t'hird-party complaint of the 
Richfield Commercial and Savings Bank that on the 
15th day of November, 1960, with full knowledge of the 
facts and circumstances above set forth, the defendants 
Cardall and Vuyk appropriated to their own use and 
the use and benefit of the other defendants the sum of 
$11,010.69 to the damage of third-party plaintiffs. It is 
further alleged that the matters and things hereinabove 
stated were wilful, unlawful and done with full knowledge 
of the facts and circumstances and with the intent, de-
sign and purpose to injure defendant and third-party 
plaintiff Richfield Commercial and Savings Bank (R. 22-
25). 
.ARGUMENT 
POINT I. 
THE JUDGMENT IN CIVIL NO. 109123 UPON WHICH 
'THE GARNISHMENT AND EXECUTION ARE BASED IS 
NOT VOID, AND THE LOWER COURT DID NOT ERR IN 
DISMISSING PLAINTIFF'S AMENDED COMPLAINT 
AGAINST DEFENDANT RICHFIELD COMMERCIAL AND 
SAVINGS BANK. 
Plaintiff's action against the defendant Richfield 
Oommercial and Savings Bank is based on the theory 
that the judgment against Utilities Service Company 
in the case of Western Drilling Company, plaintiff, vs. 
Joseph Bassick et al, defendants, Civil No. 109123, is void 
by reason of the granting of the motion to quash there-
turn of sevice of summons as to the Utilities Service 
Company. The record does not disclose the granting of 
said 1notion, and in any event, the Court lacked juris-
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diction to hear the motion to quas'h, the same having 
not been timely filed. 
A motion for relief from a final judgment, order or 
proceeding where it is claimed that the summons in an 
action has not been properly served upon the defendant 
must be made within three months after the judgment is 
entered or taken. In this connection, we call the ·Court 1S 
attention to Rule 60 (h), Utah Rules of Civil Procedure 
and Shaw v. P~lcher, 9 Utah 2d 222, 341 P. 2d 949. 
The very spirit and purpose of Rule 60(b) and 
paDticularly the three montl1 limitation is to protect 
innocent third parties, such as the defendant Richfield 
Commercial and Savings Bank, against inequitable and 
unjust results and to give stability to judicial proceed-
ings. 
It is apparent from the record that the motion to 
quash was filed approximrutely three years and six 
mon~hs following the entry of judgment in Civil No. 
109123. 
Until the Utilities Service Company invokes the 
jurisdiction of the District Court of the Third Judicial 
District through an independent action to determine the 
validity of the service as to it, the judgment against it 
must stand as entered and all proceedings subsequent 
thereto are binding on said company and its assigns. 
The record in Civil No. 109123 does not show on its 
face an invalid judgment and therefore cannot be col-
laterally attacked. 30 Am. Jur., Sec. 863, page 777. 
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Plaintiff takes the position that process was never served 
upon the Utilities Service Company and that ~f. M. Bas-
sick, the only person served, was never more than a 
mere employee of Utilities Service ·Company. This posi-
tion is not supported by the record. 
The complaint in Civil No. 109123 is entitled: 
"IN THE DISTRICT COURT OF SALT LAKE 
COUNT·Y, STATE OF UTAH 
vVESTERN DRILLING COl\tiP ANY, 
Plaintiff, 
vs. 
JOSEPH BASSICK, DANNIE P. BASSICK, 
M. M. BASSICK, MART'IN R. BASSICK, and 
NICKOLAS BASSI·CK, as individuals, 
and 
JOSEPH BASSICK, DANNIE P. BASSICK, 
M. M. BASSICK, MARTIN R. BASSICK, and 
NICKOLAS BASSICK djbja Utilities Construc-
tion. Company, and Utilities Service Co. 
Defendants." 
In the body of the complaint under paragraph 2, 
planitiff Western Drilling Company alleges as follows: 
'' 2. Defendants are all brothers .and have 
been associated in various joint ventures indivi-
dually and for :themselves, and also under the 
fictitious name of Utilities Construction Company 
and the Utilities Service Company, of Idaho and 
Utah.'' 
This does not show an en1ployer-employee relation-
ship hetwe,en M. M. Bassick and the Utilities Service 
Company, bUJt to the contrary, shows an association he-
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tween M. nL Bassick and his brothers whereby they are 
doing business under the fictitious names of Utilities 
Construction Company and Utilities Service Company. 
The e1nployer-employee relation referred to in the com-
plaint is one existing between M. M. Bassick and the 
plaintiff, and not ~the Utilities Service Company. In this 
connection, we call the Court's attention to paragraph 4 
of the c01nplaint in Civil No. 109123, wherein it states: 
''-!. ·The said Joseph Bassick, acting as man-
ager and agent of the plaintiff, (Western Drilling 
Company) thereafter employed all of the other 
defendants as employees of the plaintiff, (West-
ern Drilling Company) in carrying on the corpor-
ation pursuits, and the equipment, machinery and 
vehicles, which had been turned over to the cor-
poration, were used by the defendants in the pur-
suit of corporate business.'' (N arne and emphasis 
added). 
Sununons in Civil No. 109123 was served pers~onally 
upon ~1 .~L Bas sick on the 25:th day of June·, 1956. M. M. 
Bas sick is the brother of Joseph Bassick, Dannie P. 
Bassick, Martin R. Bassick and Nickolas Bassick and all 
Bassicks were doing business as the Utilities Construc-
tion Oon1pany and Utilities Service Company. 
The true nature of the association between the Bas-
sicks is one of partnership. A partnership is defined in 
Utah Code Annotated 1953 as follows: 
''48-1-3. 'Partnership' defined.-A partner-
ship is an association ·of two or more persons to 
carry on as co-owners a business for profit. * * *." 
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Every partner is an agent of the partnership for 
the purpose of its business, and notice to any partner of 
any matter relating to the partnership affairs operates 
as notice to or knowledge of the partnership. 48-1-6 & 9, 
Vt,ah Code Annotated 1953. 
An association may be sued by its common name as 
provided by Rule 17(d), Utah Rules of Civil Procedure, 
which provides as follows: 
''Associates May be Sued by Common Name. 
vVhen two or more persons associated in any busi-
ness either as a joint-stock company, a pal'ltner-
ship or other association, not a corporation, trans-
act such business under a common name, whether 
it comprises the names of such associates or not, 
they may be sued by such common name; and any 
judgment obtained against the defendant in such 
case shall bind the joint property of all the as-
sociates in the same manner as if all had been 
named defendants and had been sued upon their 
joint liability." 
Whe,re a suit is commenced against an unincorpor-
ated association subject to suit under its c.ommon name, 
service of summons may be upon an officer, managing 
or general agent, and if no officer or agent can be found 
in the county in which the action is brought, then upon 
any such officer or agent or any clerk, cashier, managing 
agent, chief clerk or other agent having the management, 
direction or control of any property of such corporation, 
partnership or unincorporated association within the 
state. Rule 4( e) ( 4), Utah Rules of Civil Procedure. 
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The service of su1nmons upon M. M. Bassick, a mem-
ber of the association doing business under the assumed 
name of Utilities Service Company eonstituted service on 
the association. The fact that the Sheriff's return shows 
service on ~f. M. Basick personally is not controlling. It 
is the fact of service that gives jurisdiction, not the proof 
of it. Federal Land Bank of Berkeley v. Brinton (1944), 
106 Utah 149, 146 P. 2d 200. 
Concerning the effect of service of summons on one 
or more partners or associates, Bancroft's Code Practvoe 
and Remedies, Vol. 2, Section 9'27, page 1341 states : 
"* * So also statutes in a number ·Of states, in 
somewhat varying terms, pro:vide that in suits 
against partners or against a partnership or as-
sociation .as such summons may be served on one 
or more of the partners or associates, and that 
the judgment in the action shall bind the joint 
property of all of the associates, and the indivi-
dual property of the party or parties served. 
Under provision of the latter character, service of 
summons in an action against a firm made upon 
one partner is good service upon the partnership 
and gives fue court jurisdiction over each member, 
in s·o far as firm property is concerned." 
Rule 17(d), together with Rule 4(e) of the Utah 
Rules of Civil Procedure permits service on an unincor-
porated association by serving the agent, and when con-
sidered in connection with Title 48-1-3, 48-1-6 and 48-
1-9, Utah Code Annotated 1953, makes it clear that ser-
vice upon M. M. Bassick constituted s.ervice on the Util-
ities Service Company, garnishee debtor in Civil1019·23. 
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In the: case of Blyth and Fargo Co1npany v. Swenson, 
15 Utah 345, 49 P. 1027, the Court referred to Section 
3191, Compiled L,aws of Utah 1888, which section is sub-
stantially similar to Rule 17{d) and 4(e) of the present 
Utah Rules of Civil Procedure. The dicta of the Blyth 
ca1se is to the effect that service· of process on one partner 
is adequate service on the partnership. 
In the case of Porter v. Hardin (5 Cir. 1947), 164 F. 
2d 401, an action was brought by ~the administrator of the 
office of Price Administration to recover damages for 
violations of maximum price regulations. The caption 
of the con1plaint was entitled H. H. Hardin and H. H. 
Hardin Lumber Company. Serviee of su1nmons. was 
made on H. H. Hardin only. Concerning the adequacy of 
the service the Cowrt stated : 
"Service on one partner is adequate service. 
on the partnership." 
~The case of Lucky Five 1J.fining Company v. H. & H. 
Mines, Inc. (Idaho 1954), 273 P. 2d 676, was a suit to 
enforce payments allegedly due under lease of placer 
mining elaims. Among the defenses asserted was the 
invalidity of a judgment in a prior action resulting from 
a defective serviee as to the defendant Central Idaho 
Placer Gold Mining Company, a co-partnership. In dis-
cussing the sufficiency of service on a partnership where 
only one partner is served the Idaho Court states : 
'' 'When two or In ore persons associated in any 
business transaet such business under a common 
name, whether it emnprises the names of sueh 
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persons or not, the associates may be sued by such 
conunon name, the summons in such cases being 
served on one or more of the associates; and the 
judgment in the action shall bind the joint prop-
erty of all the associates, in the same manner as 
if all had been named defendants and had been 
sued upon their joint liability.' 
(2) Section 5-323, I.C., has been held to 
apply to suits against partnerships, Gard/l,'ner v. 
Eclipse. Grocery Co., 72 Mont. 540, 2·34 P. 490; 
Lindsay Great Falls Co. v. McKinney Motor Co., 
79 Mont. 136, 255 P. 25, in the common name of 
such partnership and it does not require that the 
complaint or sun~mons contain the name of the 
partners or any one of them, only that the sum-
mons in such case be serV'ed on one or more of 
the partners." (Emphasis added). 
To the same effect is Barnes v. Colorado Springs & C. C. 
-\D. Ry. Co. (Colo. 1908), 94 P. 570, and Maclay Co. v. 
illeads (Cal. 1910), 112 P. 195. 
The record is undisputed that M. M. Bassick is a 
partner or is associated and doing business as the Util-
ities Service Company. The summons was served per-
sonally upon l\{. M. Bassick and the default judgment as 
to M. l\I. Bassick and the Utilities Service Company is 
proper and cannot be collaterally attacked in the instant 
matter. It is incumbent upon this Court to sustain the 
ruling of the lower court dismissing plaintiff's complaint 
as to the Richfield Commercial and Savings Bank. Like-
wise this Court should reverse the lower eourt's order 
denying plaintiff's motion for summary judgment against 
the defendant and cross-claimant American Casualty 
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Company. The American Casualty Company may then, 
if it chooses so to do, file an independent action as 
assignee of Joseph Bas sick, Emily Bassick and the Util-
ities Se·rvice Company to have the judgment as to them 
set aside on the theory that the said M. M. Bassick was 
not a partner with the other Bassicks and doing business 
under the assumed name of lT tilities Service Company. 
If it should be determined in that action that the said 
M. M. Bassick was in fact a partner, then in that event 
the judgment agains:t the Utilities Service.Company must 
be sustained, leaving the American Casualty Company 
in its proper position as assignee of all the assets of the 
Utilities Service Company existing on the date of the 
assignment, which date followed the entry of the gar-
nishe·e judgment in the sum of $11,010.69. If on the other 
hand it is determined that M. l\L Bassick was in fact not 
a partner and doing business under the assumed name of 
Utilities Service ·Company, then the American Casualty 
Company has its remedy against the third party defen-
dants. 
POINT II. 
THE .A!OCOUNT OF GARKANE POWER ASSOCIATION 
FROM WHICH DEFENDANT RICHFIELD COMMERCIAL 
AND SAVINGS BANK PAID THE $11,010.69 WAS SUBJE:CT 
'TO EX1ECUTION. 
Plaintiff in its brief takes the position that funds 
in a bank account are not subject to execution. In taking 
this position plaintiff relies on the rules of the common 
law, which common law has in many states including the 
State of Utah been abrogated by statute. 
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Rule 69 of the Utah Ru,les of Civil Procedure having 
to do with execution and proceedings supplemental there'" 
to provides in part as follows: 
" (d) Service of the 'Vrit. Unless the execu-
tion otherwise directs, the officer must execute 
the writ against the property of the judgment 
debtor by levying on a suffici'ent amount of prop-
erty, if there is sufficient ; collecting or selling the 
choses in action and selling the other property, 
and paying to the judgment creditor or his attor-
ney so 1nuch of the proceeds as will satisfy the 
judgment.* * *." 
It clearly appears from the above that choses in 
action which include bank deposits are subject to levy 
and execution. 
The abrogation of the common law by statute is well 
stated in 21 Am. Jur. Section 402 at page 201 as follows: 
"It is a general rule of the common law that 
an execution is not available against mere contrac-
tual rights or choses in action generally. This 
rule is applicable to money deposited in a bank, 
especially where certificates of deposit have been 
issued therefore, since thereby the bank becomes 
liable, not to refund the specific money deposited, 
but to pay its amount to the holder of the certifi-
cates on their presentation. It is, however, en-
tirely competent for the legislature of a state to 
make choses in action subject to levy under execu-
tion, and this authority has been exercised in some 
jurisdictions. * * *." 
In addition, plaintiff asserts that the funds on de-
posit with the defendant Richfield Commercial and Sav-
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ings Bank were wifudrawn contrary to a deposit agree-
ment and in violation of a trustor-trustee relationship. 
1The pleadings in the instant matter do not support plain-
tiff's assertion. 
If we were to assume for the purpose of argument 
that plaintiff could allege and prove a deposit agreement 
by the terms of which a trustor-trustee relationship was 
created between the bank and plaintiff, which agreement 
provided that funds on deposit could not he withdrawn 
without prior authority of plaintiff and without notifica-
~tion by the Rural Electrification Administration, this will 
not entitle plaintiff to recover against the defendant 
Richfield Commercial and Savings Bank. 
On November 14, 1960, ·when the execution was served 
on the defendant bank, the plaintiff Garkane Po\"'{er As-
sociation was in fact the owner of the funds on deposit. 
At the ·time the writ of garnishment was served on the 
Garkane Power Association it admitted owing to Utilities 
Service Company the sum of $11,010.69·. It is clear under 
Utah law that an execution against a bank cannot be de-
feated by reason of some specific contract or agreement. 
liVest Cache Sugar Co. v. Hendrickson (1920), 56 Utah 
32,7, 190 P. 946. To the same effect see Trainer v. Saun,.. 
ders, 19 A. L. R. 8'61, 270 Pa. 451, 113 A. 681. 
At most, the trust alleged by plaintiff in its brief 
would be a passive trust since the same imposes no af-
firmative duty upon the trustee, and plaintiff is the 
owner and entitled to receive the trust fund. Property 
subjeet to a passive trust is fully liable for the debts of 
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the beneficiary and subject to execution. 54 Am. Jur. Sec. 
107, page 96, ~1cGoon v. Scales, 9 "\Vall (U.S.) 2·3, 19 L. 
Ed 545. 
It is only when funds are placed in trust and are in 
fact owned by someone other than the depositor, which 
fact is brought home to the bank, that the same are not 
subject to execution. Where the funds deposited belong 
to the depositor and an execution is issued and payment 
Inade by the bank, the funds have passed in good faith 
from the hands of the bank and the hank can no longer 
be liable. Cunningham v. Bank of Natnpa (Idaho 1907), 
88 P. 975. 
If it is claimed by the plaintiff Garkane Power As-
sociation Inc. that the funds in question in fact belong to 
a third party, a fact not pleaded, then the said plaintiff 
is not the real party in interest and the Court properly 
granted the motion to dismiss. 
POINT III. 
PLAINTIFF BY REASON OF ITS ACTS AND CONDUCT 
IS ESTOPPED FROM ATTEMPTING RECOVERY OF THE 
$11,010.69. 
·The facts in this matter disclose that plaintiff knew 
of a judgment in Civil No. 109123 from the 17th day of 
March, 1960, the date it was first served with a writ of 
garnishment. The Answer to the Writ was prepared and 
filed by plaintiff, aN otice of Intention to Take Garnishee 
Judgment, Garnishee Judgment, Garnishee Execution, 
Praecipe and two Orders to Show Cause were all served 
upon plaintiff. With full knowledge of the facts and 
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circumstances plaintiff permitted the taking of. its prop-
erty and is now estopped from asserting its claim against 
the defendant Richfield Commercial .and Savings. Bank. 
To require reimbursement by said Bank would require 
a double payment contrary to the evidence and the law 
and to the detriment of said defendant. 
POINT IV. 
THE LOWER COURT ERRED IN DISMISSING THIRD-
PARTY PLAINTIF·F RICHFIELD COMMERCIAL AND SA V-
INGS .BANK',S COMPLANT AGAINST THIRD-PARTY DE-
FiEND ANTS. 
Should it he determined that the proceedings in Civil 
No. 109123 do not protect the defendant Richfield Com-
mercial and· Savings Bank, then in that event, the third-
party complaint of said defendant· should be reinstated 
as to the third-party defendants. 
The general rules of law stated on page 7 of the brief 
of Garkane Power Association, Inc. relating to whether 
a pleading states a claim upon which relief can be granted 
will be adopted by reference by this defendant in support 
of the above point. 
The gist of third-party plaintiff's action is one of 
abuse of process. 
1The third-party defendants Merrill. K. Davis and 
Richard T. Cardall were at the time of the commence-
ment of the suit, Civil No. 109123, the principal stock-
holders, officers and directors of the plaintiff Western 
Drilling Company. The third-party defendant Weston 
L. Bayles, attorney for Western Drilling Company, was 
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the law partner of Merrill K. Davis. Joseph Bassick 
and Dannie P. Bassick, brothers of M. J\.L Bassick and 
.Joseph Bassick, and Dannie P. Bassick, two of the defen-
dants in Civil No. 109123 were substantial stockholders 
of the plaintiff, Western Drilling 'Company. The defen-
dants Cardall and Vuyk were of the same law firm and 
participated· in the transactions as set for in the state-
Inent of facts. From the facts as pleaded, it becomes ap-
parent that the third-party defendants knew or in the 
exercis.e of ordinary care should have known· of the rela-
tionship between the Bassick brothers at the time the 
suit was commenced against the above named individuals 
doing business under the assumed name of Utilities 
Serviee Company. 
If, at the time of trial, it should be determined that 
the third-party defendants knew, or in the exercise of 
ordinary care should have known, that M. M. Bassick was 
in fact not associated with his brothers and doing busi-
ness under the assumed name of Utilities Service Com-
pany, then the service of summons and proceedings there-
on were calculated to procure by defendant a collateral 
advantage which was· not proper to the proceedings 
sought. Such action would contemplate the use of process 
to accomplish a purpose for which it is not designed and 
makes third-party defendants liable to third-party plain-
tiff for its pecuniary loss. Spellens v. Spellens (1957 
Calif.), 317 P.2d '613, Tranchime v. Arct"nas (1947, 'Calif.) 
178 P. 2d 65, Little v. Sowers (1949, Kan.) 204 P. 2d 605, 
Pst'nakis v. Psinakvs (1955 3rd Cir.) 221 F. 2d 418. 
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The relationship of third-party defendants to the 
plaintiff and defendants in the case of Western Drilling 
Company v. Joseph Bassick et al, Civil No. 109123, and 
between themselves together with the matters and tlrings 
set forth in the statement of facts and particularly what 
transpired on the 14th and 15th days of November, 1960 
following the service of the motion to quash the return 
of service of summons heretofore served on the 25th day 
of June, 1956, all of which is alleged in third-party plain-
tiff's complaint shows the use of process for purposes 
not contemplated by law. Kool v. Lee (1913), 43 Utah 
394, 134 P. 906. Hargrave v. Leigh et al (1928), 73 Utah 
178, 273 P. 298. 
CON·CLUSION 
We respectfully submit that based on the files and 
records in the instant matter and the files and records in 
Civil No. 109'123 the Lower Court properly granted the 
defendant Richfield Commercial and Savings Bank's 
motion to dismiss plaintiff's complaint as to it. Should 
this Court, however, disagree with the ruling of the 
Lower Court and the position taken by this defendant, 
then, in that event, this Court should reverse the Lower 
Court's ruling dismissing third-party plaintiff's com-
plaint as to third-party defendants and reinstate said 
complaint. 
GUSTIN, RICHARDS & MkTTSSON 
Attorneys for Richfield Commerical and 
Savings Bank, D'efendant and Respon-
dent ,and Third-Party Plaintiff and Ap-
pellant 
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